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Foreword by Stephen M. Schwebel

This collection of essays by Dr. Thomas D. Grant confirms his status as a leading analyst of international legal issues raised by actions of the Russian Federation in the post-Soviet era.

The “ten days that shook the world” in 1917 reverberate to this day. The Bolshevik Revolution was singular in its international and idealistic pretentions, so much so that principled students in the University of Cambridge were moved to serve the interests of the Soviet Union for decades not only to counter the rise of Fascism but to subvert the security of the United Kingdom and its allies during and after the Second World War. Their treason survived the Molotov-Ribbentrop Pact. But presumably it did not survive the remarkable collapse of communism and the Soviet Union in 1989. The advent and democratic impulse of Gorbachev was extraordinary. It promised, for the first time in its long and bloody history, a liberal Russian polity. But it turned out to be too good to be true. Despite the dissolution of the Soviet Union and the obsolescence of its Communist ideology, a new Russian Empire has emerged under the supple leadership of Vladimir Putin which threatens to restore Russian dominance of “the post-Soviet space”.

Actions of the Russian Federation in the post-Soviet space that raise issues of international law have for some years been a concern in the scholarship of Dr. Thomas D. Grant. This collection of his essays complements his longer studies in the field. They shed perceptive light on a range of important issues. They should be of high interest not only to scholars but to the officials of national governments and international institutions charged with parrying Putin’s thrusts.

 

Stephen M. Schwebel

South Woodstock, Vermont
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Author’s Preface

The works brought together in this publication address issues of international law arising in the region that once formed the Union of Soviet Socialist Republics. They consider Chechnya, where separatists sought independence from Russia in the 1990s; the Baltic States, which having been forcibly annexed many years before re-emerged to independence at that time; Ukraine, which beginning in 2014 confronted Russia’s seizure of Crimea and intervention in the Donbas. There is a hypothesis implicit in taking a lawyer’s approach in this setting: though international law does not identify the aims that States pursue, it is relevant to how States pursue them, because international law is a source of obligation, even when matters that States consider the most sensitive to their economic, strategic, or other political interests are affected.

Expediency—in the sense of doing what serves economic, strategic, or other self-interest—self-evidently characterises world affairs as seen by the realist scholar of international relations. The applicability of international law to international relations is to the lawyer just as obvious. If expressed this way, the realist’s and the lawyer’s views are reconcilable: law and expediency both play a role in international relations. Yet it ignores a significant branch of their thinking to say that international relations scholars all accept the relevance of international law. And it overstates their self-confidence to say that international lawyers all accept that they have something to say about situations such as those addressed in the present publication. As far as the actual practice of States is concerned, there is long-standing consensus that international law matters. What State practice lacks is consensus as to the results supported, or required, by law in respect of particular contested issues. If international law is to make good its claim to relevance in international relations, then conflicts and disputes of the post-Soviet space, must, at a minimum, be susceptible to consideration in a legal light. If more than the minimum is sought, then the law must provide, in addition to a descriptive vocabulary, some more or less definite answers.

The works collected here originally appeared in scholarly journals and academic conferences, and they date from the 1990s to 2018.1 The problems addressed in these chapters implicate a number of enduring issues of international law. Among them are separatism and secession, self-determination and territorial integrity, the privileged character of settled borders, State succession, recognition of States, and non-recognition of unlawful situations and their results. Also addressed in these chapters are nuclear non-proliferation, intervention and use of force, and the role of international organisations, of courts, of arbitral tribunals, and of the international community as a whole in responding to changes that from time to time affect States individually and in their relations with others. Some of the proceedings before courts and arbitral tribunals which are addressed here were still under way at the time the present publication went to press.

None of the legal issues with which this publication is concerned, described in such broad terms, are unique to the former Soviet States. All are issues which have arisen in other places as well, and they have done so over the course of modern history. However, they are not routine issues. Questions involving, say, immunities of members of the staff and household of a diplomat, treatment of investment disputes under bilateral investment treaties, or the management of standing intergovernmental institutions, like joint river commissions and fisheries bodies, are frequent. The works collected here address questions that, by contrast, are infrequent, and, where they have arisen, most typically have done so, not as part of the ordinary course of international relations, but at times of dislocation and rupture. Such was the time following the transformation of the USSR from one State to fifteen. Political and legal problems involved in that transformation and its aftermath provide the themes motivating and organizing this collection.

The collection is in two volumes, and its chapters are under six themes. First, there is Chechnya, the region of Russia that upon the disappearance of the Soviet Union raised the specter of armed conflict and further breakdown; its wider effects vexed Russian politics for years to come.2 Second, there are the Baltic States, which presented special considerations in view of the circumstances under which the Soviet Union came to rule them.3 The crisis since 2014 in Ukraine is introduced in the third part.4 Parts I through III thus principally refer to particular countries or regions of the post-Soviet space, while they also address broad topics of international law. Parts IV through VI principally refer to broad topics of international law, while they do so by addressing particular post-Soviet countries or regions where those topics have been salient. The theme of Part IV is intervention and international law.5 Part V addresses the use of legal procedures to respond to the intervention of Russia in Ukraine.6 Part VI addresses nuclear non-proliferation, a shared international aim that entails new challenges in light of events in the post-Soviet space.7

Finding international law as a whole: The particular, the parochial, and the disputed

The mixing of themes of general international law with problems arising in a particular region calls for observation. International law is found in treaties adopted by States8 and in the practice of States where such practice is general and accepted as law.9 When we speak of international law, we speak of topics like those noted above. Others include international responsibility, maritime jurisdiction, acquisition of territory, interpretation of treaties, human rights, humanitarian law, and so on. International lawyers assume that such topics are, at least in principle, relevant to all States. The topics that constitute that law—as States apply it, as lawyers practice it, as law professors teach it—reflect its character as a general system of law. If the expression ‘international community as a whole’ is to be kept as a term of art,10 then we must speak of international law in this way—as a system for the whole. International law must be a law of all States, and so national or regional idiosyncrasy is not the traditional starting point for international law.

Yet in this observation that this law, formed by States, is a general law, certain tensions exist. For one, the rights and obligations that States hold under treaties differ from State to State, because States subscribe to different treaties.11 Only a handful of the most ambitious general law-making treaties, such as the Geneva Conventions of 1949 or the Nuclear Non-Proliferation Treaty of 1968, have achieved or approached universal subscription; bilateral treaties, which exist in the many thousands, each lay down rules for two parties only.12 Also in tension with the general character of international law are the practice and views concerning customary international law of States belonging to particular regions or having particular interests in certain areas of international activity. High judicial recognition has been granted the proposition that sub-systems of custom exist under the more general rubric of international law;13 even two States may develop rules of customary international law that apply between them alone.14 The ‘fragmentation’ of international law has been a matter of both theoretical and practical concern for some time.15 Whatever the degree and the consequences of fragmentation, the divergences within international law cannot be ignored if international law is to be fully perceived. The particularism of treaties, and the regionalism and specialisation in customary international law, are central examples of such divergences.

Another divergence is found where legal disputes among States go unresolved and the States in dispute become entrenched in contradictory positions as to what rights and obligations they have under the law. Legal disputes might be exposed in formal diplomatic correspondence; they might erupt through conduct on the ground.16 They might be resolved, or at least refined, through litigation or arbitration; they might remain open and subsist for a long time. During the pendency of a dispute between States, legal questions in some instances are sufficiently localised, and the prospects for a successful resolution of the questions good enough, that the questions are of little concern outside the relations of the States which are parties to the dispute. In other instances, they are of more general concern and linger with no settlement in view; such questions obtrude on the law.

Also to be considered for their potential effects on the law are questions or differences between States that are not in themselves legal questions or legal differences. It is not necessarily the case that the articulation of a view contradicting another State’s in itself reflects the existence of a legal dispute. Identifying legal disputes is an important, if sometimes overlooked, step in identifying the law. A legal dispute is a ‘disagreement on a point of law or fact, a conflict of legal views or of interests’ between parties.17 Crucially, the existence of such disagreement ‘is a matter of substance, and not a question of form or procedure.’18 The International Court of Justice, in the exercise of a power that reflects the need shared by all dispute settlement systems to filter out specious or otherwise inadmissible claims, considers the substance both of law and of fact when determining whether a dispute exists. That determination is a threshold step in the dispute settlement procedure, and it is a substantive step. The mere assertion that a given rule exists, or that a given fact exists, does not suffice to establish that a dispute in the legally relevant way exists. A legal dispute is not constituted by vocalizing juristic-sounding words that are transparently not law or by asserting fact-like propositions that are make-believe. This limitation upon the concept of dispute accords with the general principle of good faith in international relations, which applies of necessity to dispute settlement procedures. Some treaties reflect the principle in terms when they set out obligations of good faith and for the avoidance of abuse of rights.19 It operates across all of international relations. It serves, along with other principles, to avoid the aggravation of existing disputes; it serves to avoid new disputes. 

Legal disputes that go unsettled add complexity to international law. Divergences of view that do not constitute legal disputes would not appear, at first at any rate, to affect the law. Some of them do, however, plainly affect international relations. States at times have imposed their views on the ground even though beforehand there had been no cognisable legal dispute. In this reality, we meet facts—like the occupation and seizure of Crimea—whose author asserts non-facts as legal cover. It is a further complexity of international law that, in addition to bona fide unsettled disputes among States, there are pretensions and demands that inhabit a shadow-world outside the law but that nonetheless can challenge the efficacy of the law, because they embolden States to action. It is not a fact that there was a fascist international on the verge of committing genocide in Kyiv; it is a fact that Russia seized Crimea after it said there was.20 Assertions that might at first have sounded only in international relations in turn concern the law, because they serve as prelude to a violation of law. We do not surrender to the idea that facts on their own make law21 when we acknowledge that facts like Russia’s conduct in Ukraine matter.

International law is a system relatively rich in substantive rules. It is relatively deficient in compulsory and binding mechanisms of dispute settlement. By compulsory and binding mechanisms is meant procedures, whether judicial or arbitral, that States in a dispute shall as a matter of obligation submit themselves to and the results of which those States shall as a matter of obligation accept and implement. The most sweeping proposal by a major State to expand compulsory jurisdiction since the adoption of the Statute of the International Court of Justice was that made by Mikhail Gorbachev in an article in Pravda in 1987.22 This prompted a colloquy with the legal advisors of the United States and other Permanent Members of the Security Council but in the end led to no general commitment to judicial or arbitral mechanisms.23 So has the situation, broadly, since remained. In some respects, notwithstanding the epochal growth of arbitration under investment treaties, the horizons for dispute settlement have become more limited. In the several years before this collection was published, noteworthy cases occurred of non-appearance—cases where States, though having agreed to compulsory procedures, did not appear before the tribunals to answer claims brought against them. Russia, in the Arctic Sunrise proceedings instituted by the Netherlands,24 and China, in the South China Sea proceedings instituted by the Philippines, both were subject to the relevant jurisdictional instrument but did not appear. To the relative thinness of compulsory and binding mechanisms must be added non-appearance as a challenge when we look for a holistic international law.

These are, it is true, different sorts of problems. A legal dispute with no settlement mechanism is not one that the parties to it are obliged, in result, to settle (even if they are obliged to try to settle it).25 A State that has accepted a compulsory and binding procedure in respect of a legal dispute and fails to appear is still subject to the obligations contained in a judgement or award validly arrived at under the procedure; non-appearance as a formal matter has no legal effect.26 However, it would be inaccurate to say that non-appearance has no effect on the legal system. It hinders the conduct of proceedings, because it deprives the judge or arbitrator of the non-appearing party’s arguments and evidence. Moreover, it often is followed by that party’s rejection of the result of the proceedings when the time comes to implement it. Thus, both the case where there is no compulsory and binding procedure, and the case where there is, and the respondent State fails to appear, are problems for international law. Both frustrate the definitive settlement of disputes—the word ‘definitive’ being used here (if it may) to denote not only the resolution of the legal questions in the dispute but also the removal of the dispute as a factor in international relations.27 Parties go to court to get answers that affect the real world. In an international setting, the situation may be that, as a formal matter, the parties have gotten answers but their dispute subsists. This is a situation that casts doubt on international law as an effective force in the community.

Why a generalist international lawyer’s view of the post-Soviet space?

Certain relatively mundane characteristics of international law also might suggest that it is not quite a single whole. Nearly all practitioners of international law start out as national lawyers. To some irreducible extent, they remain so. By effects of early professional development, by the intellectual imprint of the particular rules and procedures most familiar in the legal culture of a lawyer’s place of origin, by ongoing obligations to national professional authorities and by other influences of physical situs, an international lawyer is ‘international’ only in a relative way. Parochial roots might well enrich international law. They nevertheless are a source of challenge. International conflicts or disputes arise in all parts of the world. This means that an international lawyer is concerned with particular countries or regions about which he or she might be a total stranger. It is the international lawyer’s job, as advocate, to use the general rules and methods of the law to advance a party’s case; as judge or arbitrator, to decide the case. The parties involved, however, do not think of themselves as interchangeable variables in an abstract exercise, as State A versus State B in a clinical test. They think of their problems as unique, their national patrimony as singular, and in some instances their vital interests as under threat. The international lawyer goes where the conflicts or disputes are. The prudent international lawyer properly defers to the national particularity of each case—while bringing to each international law’s general rules and methods.

As a lawyer from the United States, living and working in another common law jurisdiction, the United Kingdom, the present writer reflects this general proposition that the roots of the field are found in local soil. I lay no claim to specialist expertise in the history, culture, politics—or local law—of the former Soviet Union, of the Russian Federation, or of any of the States emerging (or re-emerging) from the demise of the Soviet Union.28 A reader, then, might ask: why do works by this writer about international law issues in the post-Soviet space merit two published volumes?

The answer, or at least an explanation, it may be submitted, is found in that tension, noted, between the general and the specific influences upon, and purposes of, international law. During some twenty-five years of academic and professional activity, I have addressed in various settings questions of international law that have borne upon a range of disputes in international relations. My engagement with legal questions has taken place in teaching, in research, in dispute settlement practice, and in advisory work; and it has been with a view to the general application of legal solutions to particular categories of problems; and it has been at times for the purpose of arriving at binding (or at least otherwise durable) results in respect of specific disputes.

The works collected here do not result from an ‘area studies’ expertise. Nor are they a catalogue of stories from practice. To the contrary my practice, with the exceptions of a small role as associate to lead counsel in the proceedings instituted by Georgia against the Russian Federation at the International Court of Justice after the invasion of August 2008 and an appearance in 2016 as expert witness in a national court proceeding for Kazakhstan,29 has involved inter-state disputes, treaty negotiations, and investment claims involving States in other parts of the world. Conflicts of interest being absent30 that might have arisen from work for or against particular States of the former USSR, the door was open for me between the early 1990s and the time of publication of this collection to address issues concerning the post-Soviet space. None of the works in these volumes are intended to replay past cases, to trumpet successes, to put happier interpretations on failures, or to give a party-in-interest an academic platform from which to broadcast its viewpoint.

Much of what these volumes contain, however, does reflect a viewpoint. The affirmative impetus to write about legal issues concerning the post-Soviet space is the striking number of classic international law problems in which the region has been involved. Problems in a number of categories—recognition of States, State succession, self-determination, borders, to name a few—have presented themselves in connection with the transformations that began in the USSR after 1989. The initial shock of transformation—the disappearance of the Soviet Union as a political body—gave rise to a surplus of international law questions.31 These concerned recognition, the fate of State property, archives and debts, succession to the predecessor State’s treaties, the identification of new international borders—in short, the stabilisation of inter-state relations following the significant re-configuration of one of the two principal military and political powers of the world. Further issues—and more recently, further shocks—have added to the need for legal analysis. Almost from the start, separatism in Russia, in particular in the Caucasus, called for consideration of self-determination and territorial integrity, principles that have competed with one another for most of the modern era of international law. The re-emergence to independence of the Baltic States was followed by debate over continuity and succession of States—a debate at times having practical consequences for the disposition of former State assets, for the application of old treaties and accession to new ones, and for responsibility of the occupying power during the period of their submergence in the USSR; at all times that debate has had deep symbolic importance for the States concerned. From 2014, what had seemed a settled principle that borders do not change through use or threat of force faced the audacious challenge of a unilateral annexation—an event so anachronistic as to elicit the lament that an era of international law was coming to an end. Russia completed the purported incorporation of the Crimean and Sevastopol regions of Ukraine into its territory for purposes of Russian domestic law practically overnight; a change of boundary between two existing States is not, however, a matter for the legislation of one State alone. As the ongoing armed conflict in eastern Ukraine illustrates, irredentist claims, even when made so far out of time as these, are often pursued in the guise of self-determination movements, much as such claims were in their heyday before the UN era. The postulate that irredentist claims beget more of the same is not a rule of physics; but the president of the Russian Federation openly pondered the fate of Kazakhstan, while his generals made threats against the Baltic States. Nuclear weapons were alluded to—practically unheard of in relations between a nuclear-armed State and a non-nuclear State.32 The issues of international law since the initial transformations in the former Soviet Union in the early 1990s have not diminished; they have multiplied.

These issues, being exemplars of classic problems of international law and tests of the robustness of received understandings of particular rules of that law, naturally spur the interest of a scholar of the discipline. They also excite concern among those who make and implement the foreign policy of practically all States. They seize the attention of the principal international organisations. In some cases, parties have presented the issues frontally in proceedings before international courts and tribunals; in others, such as the investment claims involving Ukraine’s Crimean territory, the immediate questions to be settled concern other subject matter, but the proceedings are brought to conclusion best where the issues have been kept in view. Issues of international law in the post-Soviet space have demanded consideration now for some thirty years, and they have become more relevant still in recent years. Supporting the works gathered in these volumes was the conviction that international law is indeed a law of general application and, so, though practically every international dispute is the result of particular problems fixed to particular places, this is the law against which solutions—whether merely ventured in speculative vein, embraced by agreement, or imposed by fiat—call to be tested.

Works in context—and a work in progress

The works in these volumes do not stand in isolation of the larger field. Nor do they provide the final word on the themes they address.

A number of writers have added to our understanding of the changes in the former USSR from the standpoint of international law. Noteworthy examples include (but are not limited to) Långström, whose Transformation in Russia and International Law (2003),33 and Hamant, whose Démembrement de l’URSS et Problèmes de Succession d’États (2007)34 together cover the succession of States in the post-Soviet space in rigorous detail, supported by extensive research in governmental sources in the Russian language. Luchterhandt for many years has addressed international law problems in the former USSR.35 For a tour d’horizon of international law as theorised and practiced by the Russian State, Mälksoo’s Russian Approaches to International Law (2015) is indispensable. Ziemele, later a judge of the European Court of Human Rights and president of the Latvian Supreme Court, in 1995 provided a reasoned national viewpoint on issues of continuity and succession in relation to nationality in the Baltic.36 Yakemtchouk in the 1990s considered the emergence of the Commonwealth of Independent States and the initial outbreak of armed conflicts at the margins of the former Soviet Union;37 his Le Conflit de Tchétchénie (2006)38 is a major statement on its subject. These are examples of a much larger body of relevant contributions.39 A number of works on international law principally concerned with other places are relevant to the former USSR as well; the reach and weight of Soviet foreign relations assured that the transformation of the USSR affected practically every country and region in one way or another.40

As to the writers contributing to the general legal issues involved, their works form a vast corpus. They are too numerous to mention in an introduction and so are found, as relevant, in the text and footnotes of the chapters that follow. However, owing to their significance for events in the post-Soviet space, a few brief references to general international law works are in order here. Eisemann and Koskenniemi’s study on State succession41 draws heavily from practice involving the breakup of Czechoslovakia, Yugoslavia, and the USSR, and in turn contributes to understanding the transformations which occurred in those places.42 Recognition of States and governments has been the topic of a large literature43 and of studies by academic bodies, including the International Law Association.44 Work on that topic, too, draws heavily from post-Soviet practice and contributes to our understanding of it. Arms control obligations, an enduring challenge to international law and international relations, inspired deft treatment by Bunn and Rhinelander, whose experience in the United States Department of State in connection with non-proliferation usefully informed their writing.45 Orakhelashvili’s Peremptory Norms in International Law (2008)46 has heightened relevance in face of recent challenges to the territorial integrity of States at the periphery of the Russian Federation; Orakhelashvili, like Mälksoo and Ziemele (and it might be added, Koskenniemi), is an international lawyer from one of those States.

Limitations were necessary to keep the collection within two volumes. The European Communities Guidelines on the Recognition of New States of 16 December 1991 expressly addressed the Soviet Union,47 but the most active practice concerning the Guidelines, and the most controversy, regarded their application in Yugoslavia.48 These volumes do not contain works of the author addressing Yugoslavia, though some of the main issues that arose there, especially recognition of States, also are relevant to the post-Soviet space. Recognition of States: Law and Practice in Debate and Evolution (1999) addresses recognition of States chiefly in reference to Yugoslavia, while also touching on the Soviet Union. The new edition of Oppenheim’s International Law (Volume I: Peace), forthcoming at the time the present volumes went to press, addresses recognition in respect of the Yugoslav successor States, in respect of Kosovo after 2008, and in respect of the former USSR. It also addresses State succession, a topic that heavily involves the USSR and the post-Soviet space, including in connection with investment law49 and arms control obligations, which the transition from the USSR elevated to a level of urgency. Aggression Against Ukraine: Territory, Responsibility, and International Law (2015) is directly relevant to the themes in parts III and IV of the present volumes, but its content is not repeated here. The article in Volume 109 of the American Journal of International Law (Chapter 6 here) gives a more clinical assessment of the putative incorporation of Crimea into Russia; the article in the 2017 volume of the German Yearbook of International Law (Chapter 7 here) brings that matter three years forward.

The chapters in the present collection do not exhaust the themes they treat. Far from it. On a number of counts, scope remains for more. For one, key issues addressed in these chapters are still unsettled. Some of them are gaining added complexity even now, not least of all those regarding the Donbas region of Ukraine. The situations in Ukraine’s Crimea and that in the separatist regions of Georgia also continue unresolved. The attack on the territorial integrity of Ukraine notwithstanding the Budapest guarantees have had a yet-undetermined impact on international regimes of non-proliferation. The future of so-called Euro-Atlantic integration remains uncertain.50 Separatism within Russia is evidently no longer a significant issue, but human rights in Russia as a whole, and in particular in some of its regions such as Chechnya, are a concern in certain international forums.

Moreover, a synthesis of the effects of the breakup of the Soviet Union on international law is still awaited. There are challenges to addressing those effects in total in a single work. The topic is sprawling and encompasses numerous subspecialisms of international law. The cases arising from events in the former USSR under investment treaties and other jurisdictional instruments alone would require a significant effort to canvass.51 The issues of arms control and disarmament, addressed in some of the works contained in this collection, are extensive and now present themselves in new configurations: the Russian Federation, as a Security Council Permanent Member, not to mention a major exporter of arms and nuclear technology, is a relevant actor in the efforts led by the United States since January 2017 to halt nuclear proliferation in Iran52 and to de-nuclearise North Korea.53 The post-Soviet States which acceded to the Nuclear Non-Proliferation Treaty as non-nuclear weapons States furnish a meaningful example as the treaty approaches the 50th anniversary of its entry into force. To these issues further are to be added post-Soviet State practice in respect of maritime matters, especially in the Arctic;54 the policies of the Russian Federation toward human rights;55 and the fate of the old Soviet commitment to settled borders reflected in the Helsinki Final Act.56

Not least among the challenges to further exploration of international law in the post-Soviet space, a work of the breadth and detail of the best surveys of national practice in international law is not available for the region. It is telling, perhaps, that Verosta’s magisterial work on the Habsburg Empire, an earlier multinational State to undergo political dissolution, came on the scene some eighty years after the State practice it compiles.57 It is understandable that the inner dialogue of a State on its most sensitive matters of public international law—and thus on its most sensitive matters of international relations and security—will be guarded closely. The hope is that, in time, the fuller account of Soviet and post-Soviet international law will be available in respect of the many issues concerned. Such an account will have direct relevance to the themes addressed here and will open the door to new scholarly endeavour. International law, including as it relates to the region concerned in the chapters that follow, is a work in progress.
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