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Part Three: Territorial Integrity and Its Challengers

Introduction

A number of the successor States to the USSR have faced challenges to their territorial integrity. The eruption of separatist conflicts in Georgia and Azerbaijan, the long-term support of the Russian Federation for a putative separatist region in Moldova, and, since 2014, the armed aggression of the Russian Federation against Ukraine have raised a range of questions for international law. International relations writers, and to an extent governments, have tended to view these situations under the rubric of Russia’s claims to influence in its so-called ‘near abroad’.1 No doubt, as a matter of geopolitics, Russia has sought to exert a continuing influence, and in some places, to increase its influence in what earlier statesmen would have called a sphere of influence. There are reasons, however, to be cautious about treating these situations as undifferentiated examples in a single category. For one, spheres of influence, whatever title they are given—in the colonial era, they were not ‘near’2–are not recognised in modern international law. For another, each of these situations has a distinctive factual background and entails its own legal consequences.

The forcible annexation by the Russian Federation of the Crimean and Sevastopol areas of Ukraine in March 2014 was a startling reversal. It confounded some seventy years of legal and political development under which States had almost universally rejected the use of force for purposes of changing the boundaries of established States.3 It contradicted Russia’s own plain and repeated acceptance of Ukraine’s national borders. Legal arguments put forward by the Russian Federation in supposed justification for annexation were varied. The gravity of the situation calls for a point-by-point consideration of each of the arguments. Non-recognition of the forcible seizure of Ukrainian territory has been widespread; it is a consistent application of the principle that States and international organisations are to deny support to the consequences of breaches of fundamental international law rules.4 Chapter 6 considers the annexation, Russia’s legal arguments, and the international response in the immediate aftermath of this challenge to international legal order.

Chapter 7 addresses the situation in Ukraine’s Crimea in the years after. Over three years having elapsed since the forcible seizure of that region, it was asked in some quarters whether the situation had settled into a new status quo and, if so, precisely how an international lawyer should characterise it. International relations writers, if not governments or lawyers, have described a number of situations in States in the post-Soviet space as ‘frozen conflicts’—Transdniestria in Moldova, Nagorno-Karabakh in Azerbaijan, South Ossetia and Abkhazia in Georgia. However, if the expression ‘frozen conflict’ is properly used as a term of art in international law—the better view is that it is not—Crimea does not display the main characteristics of such a situation. It remains an unlawful seizure of territory under foreign military occupation and subject to a general obligation of non-recognition, a conclusion supported by the practice of States and international organisations since 2014. Russia’s presence in Crimea accordingly lacks the purposive ambiguity that centrally characterises the so-called ‘frozen conflicts.’ 

Because, since the forcible annexation of Crimea and the eruption of conflict in Eastern Ukraine, some have spoken of new ‘frozen conflicts’ emerging, it is timely to ask what—if any—legal meaning this expression contains. How we characterise these conflicts affects legal and other procedures that the parties and others might apply to resolve them. Beyond questions of semantics and taxonomy, the so-called ‘frozen conflicts’ merit attention, because they so largely have frustrated the dispute settlement machinery invoked in attempts to resolve them. Chapter 8 examines the conflicts in the post-Soviet space that are sometimes called ‘frozen’, in order to discern what, if any, distinguishing legal characteristics they display, and to situate them in a wider setting of hybrid attacks on the stability of the States involved.

 

 


1  See, eg, Gerard Toal, Near Abroad. Putin, the West, and the Contest over Ukraine and the Caucasus (Oxford University Press 2017); and chapters in Marlène Lauruelle (ed), Russian Nationalism, Foreign Policy, and Identity Debates in Putin’s Russia: New Ideological Patterns after the Orange Revolution (Ibidem Verlag 2012).

2  Thus, the European powers asserted spheres of influence, sometimes more or less formally acknowledged, in Africa and elsewhere—eg, as between Britain and Germany in southwest Africa: see Kasikili/Sedudu Island (Botswana/Namibia), Judgment of 13 December 1999, ICJ Rep 1999 p 1045, 1054 (¶ 13).

3  These developments are addressed in greater detail in Thomas D. Grant, Aggression Against Ukraine: Territory, Responsibility, and International Law (Palgrave Macmillan 2015).

4  See Part II, Chapters 4 and 5, in this collection addressing non-recognition of the forcible annexation of the Baltic States.
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The Russian Federation, by a municipal law act dated 21 March 2014, annexed Crimea, an area of Ukraine.2 This act followed armed intervention by forces of the Russian Federation, a referendum, and a declaration of independence in Crimea. Outside the context of decolonisation, few claims of annexation following the use of force have been made during the United Nations era; this is the first by a permanent member of the Security Council against a United Nations member. The present article examines the annexation of Crimea in view of the legal arguments that the Russian Federation has articulated in defense of its actions. It then considers the international response and the possible consequences of non-recognition.

I. Acts in two municipal legal orders

For a territory to separate from one State and join another entails, at a minimum, acts in two municipal legal orders. Russia characterised the separation of Crimea from Ukraine as the result of a referendum taking place in the Crimean area of Ukraine, and its annexation as the result of a treaty between an independent Crimea and Russia. While Russia thus treated these transactions as involving not two but three States (Ukraine, Russia, and Crimea), for purposes of analysis it is useful to begin with the legal acts of the two existing States involved (Ukraine and Russia).

The putative emergence of a new State in Ukraine

On 6 March 2014, the local legislative organ in Crimea adopted a decree, On the All­Crimean Referendum.3 The resolution presented two options: ‘(1) Do you support the reunification of the Crimea with Russia as a subject of the Russian Federation? (2) Do you support the restoration of the Constitution of the Republic of Crimea of 1992 and the status of the 2015 Crimea as a part of Ukraine?’4 A declaration of independence of the Republic of Crimea was adopted on 11 March 2014.5 The questions in the 6 March resolution were put to voters in Crimea in a referendum on 16 March 2014. The Russian Federation Presidential Council for Civil Society and Human Rights briefly posted an analysis on its website indicating that not more than 60 percent of votes were in favor of annexation and possibly as few as 50 percent and that voter turnout was as low as 30 percent and not higher than 50 percent.6 However, the result as finally reported was 96.77 percent for the first option, with 83.1 percent of eligible inhabitants, not including the city of Sevastopol, casting votes.7 Section II below, considering Russia’s position that a Crimean people separated from Ukraine under a right of self-determination, further addresses the circumstances in Crimea at the time of the referendum.

On 7 March 2014, the acting president of Ukraine suspended the Crimean decree that had called the referendum.8 In addition, a question was submitted to the Constitutional Court of Ukraine as to the decree’s accordance with the Ukrainian Constitution. On 14 March 2014, the Constitutional Court indicated that only under an all-Ukrainian referendum could a proposed change to Ukraine’s territory be lawfully addressed and that only the parliament of Ukraine has the authority to call such a referendum.9 In consequence, the Constitutional Court mandated that the Crimean authorities repeal the referendum decree.10 On 21 March 2014, the Venice Commission of the Council of Europe (Venice Commission) agreed that the referendum was in contravention of the Ukrainian Constitution.11 The chairman of the Organisation for Security and Co-operation in Europe (OSCE) expressed a similar view.12 The referendum in Crimea thus differed from plebiscitary exercises elsewhere (as in certain colonial settings) that were affirmed by international actors or that took place with the consent of the central authorities of the State.13

The situations in which a State has emerged through unilateral acts against the opposition of an existing State almost necessarily entail breaches of municipal law. In some instances, they involve the whole disruption of the legal order of the State.14 Thus, to say that Crimea’s referendum and declaration of independence were unlawful as a matter of Ukrainian law does not in itself settle the question. States well may regard domestic illegality as relevant when they consider how to respond to an act of secession,15 and how States respond almost inevitably affects whether the act succeeds or fails. Moreover, international law may be involved in the procedures by which self-determination is implemented in practice. These points are addressed further below. But international law does not categorically forbid the emergence of a new State against the legal order of an existing State.16

Annexation in the Russian legal order

On 17 March 2014, the day after the referendum, the president of the Russian Federation signed an executive order, On Recognising Republic of Crimea.17 He indicated to the Government of the Russian Federation, the State Duma, and the Federation Council on 18 March 2014, that local Crimean institutions had proposed joining the Russian Federation.18 The same day, Russia and the local institutions signed an agreement on the admission of the Republic of Crimea into the Russian Federation.19

As noted above, the annexation of Crimea to the Russian Federation was formalised for purposes of Russian law in the Federal Constitutional Law of 21 March 2014. Annexation was accompanied by a celebratory gun salute in Moscow, Simferopol, and Sevastopol.20

On 18 March 2014, three days before adoption of the Federal Constitutional Law, the Russian president transmitted the Request to Verify Compliance of Agreement on Accession of Republic of Crimea to the Russian Federation with the Constitution to the Constitutional Court of the Russian Federation.21 On 19 March (the day following the request), the Constitutional Court adopted a judgement in which it concluded that the agreement ‘cannot be regarded as breaking the Constitution of the Russian Federation as to the procedure of signing, conclusion and entry into force.’22 The judgment referred to the agreement of 18 March as an ‘international treaty.’23 A treaty being an agreement between subjects of international law,24 the Constitutional Court thus presumably understood both parties to have been subjects of international law. To say that Crimea entered into an ‘international treaty’ is not in itself to say that Crimea was an independent State. An entity that does not possess general or plenary competence under international law may possess competence to make treaties for specific and limited purposes.25 A treaty of cession or annexation, however, entails the transfer of full (or ‘plenary’) competence in respect of the territory being ceded or annexed. For Crimea to have transferred such competence to the Russian Federation, Crimea would have had to have held such competence. Under Ukrainian law, it did not; under Russian law in places beyond Russia’s borders, no such power existed to allocate it. Acts or judgments in one State’s legal system, absent something more, do not change the law in the territory of another State.

Annexation necessarily involves major issues of international law, so an account that con­ siders only municipal law acts is necessarily incomplete. In section II below, the Russian Federation’s main argument under modern international law is considered—namely, that the separation of Crimea was an act of external self-determination by a subject ‘people’, who exercised an international law right. Section III examines the legality of, and the legal consequences of, the use of force by which Crimea’s separation was established in fact. Section IV deals with responses of other States to the annexation and the legal consequences of non-recognition. Section V concludes.

II. Self-determination and secession

If Crimea had a right under international law to separate unilaterally from Ukraine under the circumstances existing in March 2014, then Ukraine would not have avoided its correlative obligation by adopting national law acts denying the right.26 But this consideration is relevant only if the putative international law right exists. The national law acts of Ukraine in 2014 assumed that no such right exists.

International law undoubtedly contains a right to self-determination. Both the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights, for example, provide for it.27 The difficulty is in identifying the precise meaning of the right and its scope of application. As noted above, it is widely understood that international law contains no prohibition against secession as such. More controversial is the question whether the right to self-determination entails a right to secession—and, if so, by whom and in what circumstances.

In respect of non-self-governing territories, self-determination entails a right on the part of the people of the territory to choose independence as their final disposition, whether or not the administering power assents. Non-self-governing territories are colonial territories, understood as such under Chapter XI of the UN Charter. The application of self-determination to non-self-governing territories was developed through the practice of the UN General Assembly, including its findings that certain territories are non-self-governing in the Chapter XI sense.28 Crimea was never treated as a non-self-governing territory, and no State or international organisation ever indicated that it ought to have been. So if Crimea had a right unilaterally to choose independence then the right would have been on some other basis.

Remedial secession and human rights in Crimea

It has been posited that the right to self-determination outside the colonial situation entails a right to secession, provided that certain conditions exist and procedural prerequisites are met.29 In the Kosovo advisory proceedings, the concept of remedial secession, notably, was not invoked by some of the main States that made submissions in favor of Kosovo.30 Russia, which vigorously opposed the independence of Kosovo, at the time rejected that a remedial right to secession exists in modern international law, except in ‘truly extreme circumstances, such as an outright armed attack by the parent State, threatening the very existence of the people in question.’31 Russia currently takes the position that the conditions of the Russian ethnic population in Crimea supported the exercise of self-determination by means of secession.32

If a human rights problem in Crimea had been serious enough to justify secession, then the problem would have necessarily affected a large part of the population; it is unclear how ‘the very existence of the people’ could have been threatened if only a small number were involved. Nobody claimed that the part of the population of Crimea of Ukrainian ethnic origin— approximately 25 percent of the whole—faced systematic deprivation of human rights. Inhabitants of Russian ethnic origin comprise the largest part of the population of Crimea- approximately 60 percent. But, to the extent that a systemic human rights problem presented itself in Crimea, it did not involve a deprivation of the rights of the inhabitants of Russian ethnic origin either.

As reflected in Ukraine’s Sixth Periodic Report under the International Covenant on Economic, Social and Cultural Rights, the central human rights question in Crimea in recent years has been the treatment of the Crimean Tatars.33 The Crimean Tatars are one of the ethnic groups that the Union of Soviet Socialist Republics (USSR) in the time of Joseph Stalin forcibly deported to Central Asia and Siberia on the grounds that they had collaborated with Germany.

A large part of the Crimean Tatar population perished at that time.34 Part of the Crimean Tatar population since the end of the USSR have returned to Crimea.35 It was estimated (in 2001) that Crimean Tatars comprised 12.1 percent of the population of Crimea.36 How the views of such a minority are taken into account when the decision is reached to secede, and how its members are treated after secession, have been identified as relevant to the exercise of self-determination;37 the situation of the Crimean Tatars since Crimea’s annexation are considered further below and in section III.

Before the annexation, ethnic incidents in Crimea were reported to have been mainly against this minority.38 Systematic deprivations of rights in practice, too—for example, denial of access to education—principally concerned the Crimean Tatars.39 In the Human Rights Council, reference was made in connection with the Universal Periodic Review (UPR) for Ukraine in 2012 to the ‘situation of the Crimean Tatars’.40 The UPR Working Group included the following recommendations in its report:

140. That no effort be spared for the improvement of the current status and living conditions of the Crimean Tatars along with the other minorities (Turkey);

141. [That Ukraine] [t]ake further action in ensuring and preserving the political, economic, social and cultural rights of the Crimean Tatars, which would also be conducive to better inter-communal relations (Turkey).41

While recommendation 97.140 referred to ‘other minorities,’ it did not specifically refer to the Russian majority (in Crimea) or minority (in Ukraine as a whole). No other recommendation in the Working Group report mentioned the Russian ethnic population.42

In the report, the Russian Federation, for its part, restricted its observations to

welcom[ing] the progress made in reforming legislation, the judiciary, law enforcement and the penitentiary system, as well as the work done to combat all forms of intolerance, xenophobia and racial discrimination. It welcomed the creation of the Ombudsman for children under the Office of the President. The Russian Federation noted the improvement in conditions of detention centres.43

In the practice of the Human Rights Council, these observations were mild, even complimentary. The strongest words that Russia had at that time for Ukraine were those recommending that Ukraine ‘[c]ontinue strengthening tolerance in the Ukrainian society and take measures to prevent integration of nationalistic ideas in the political platforms of the public associations.’44 Again, the report did not indicate that the Russian minority was subject to maltreatment. In February 2014, when Russia asserted that a crisis had erupted in which the ethnic Russian population of Crimea was in peril, this statement was an auto-appreciation shared by no other international actor; it was not in accord with Russia’s own recent practice in this main international human rights organ.45

The Office of the High Commissioner for Human Rights (OHCHR) concluded in April 2014 after visiting areas in Ukraine, including Crimea, that the alleged violations of the rights of ethnic Russians seemed to be ‘neither widespread nor systemic’.46 There was ‘no evidence of harassment or attacks on ethnic Russians ahead of the [secession] referendum’.47 It was ‘widely assessed that Russian-speakers have not been subject to threats in Crimea’.48 The OSCE high commissioner on national minorities, on the basis of a visit to Crimea from 4–6 March 2014, reported no human rights problem affecting the ethnic Russian population.49

Certain individual complaints from members of the ethnic Russian (local) majority in Crimea were largely addressed under existing international law procedures.50 The complaints were minor in comparison to the systemic collapse of public order and gross abuses that had presaged unilateral separations elsewhere (e.g., Kosovo and Bangladesh).51 

Procedural conditions for secession

Secession, even in a ‘truly extreme’ case, would be ‘an ultimum remedium’,52 not a measure available in the early or intermediate stages of a crisis. A procedural condition is entailed here: ‘all effective remedies [short of secession] must have been exhausted to achieve a settlement’ before the aggrieved community could exercise the remedial right.53 Attempts to resolve the crisis would need to have been made within the existing legal order. If secession is available at all as a remedy outside the colonial setting, then it ‘may only come into question as a last resort’.54 The Canadian Supreme Court, the main national judicial authority to have considered the question of remedial secession (in Quebec Secession Reference), was sceptical overall but indicated, in line with the general understanding, that if a remedial right of this character exists it is limited to extreme cases, subject to good-faith efforts to resolve the crisis within the existing national legal order.55

Even where a right to unilateral separation exists—that is, in the context of decolonisation under Chapter XI—a procedural prerequisite has entered the practice to a degree. A colony in the UN Charter sense has the right, by virtue of being a colony in the UN Charter sense, to freely elect its final status, including, if it wishes, by electing independence. General Assembly practice did not at first specify the characteristics of the act of free election, which is sometimes called an ‘act of self-determination’.56 From the start, the practice did suggest that the act has procedural content; it must, for example, be ‘the result of a free and voluntary choice by the peoples of the territory concerned expressed through informed and democratic processes’.57 Further practice has affirmed that the act of free election, to be valid, must reflect a real choice. The General Assembly and other UN organs have gone so far as to monitor the self-determination act in particular colonial territories; prominent examples include the referenda in northern Cameroon, West Papua, and East Timor.58 Thus, though prescribing no precise form for a self-determination act to follow, international law has concerned itself with the act’s overall validity, and procedural safeguards have been applied to ascertain its validity. These considerations would seem, a fortiori, to apply in noncolonial cases where UN practice otherwise furnishes little, if any, guidance and therefore where a procedural control would be the more warranted.

These considerations suggest an initial defect in the purported act of self-determination in Crimea in March 2014. As noted above, the referendum in Crimea on 16 March 2014 was widely impugned. It was not like the final status referenda monitored by the United Nations. Nor did it satisfy basic regional standards for the conduct of popular consultations.

A further problem was the timing. The rules of remedial secession (as posited) envisage the self-determination act to be the last resort after efforts of long duration have at last proven fruit­ less. In Ukraine, no effort was made to resolve the purported crisis in Crimea. No negotiation preceded the separation and annexation of Crimea, a fact that the Venice Commission considered particularly salient.59 Attempts to engage multilateral processes in the situation were frustrated from the start. No proposal was aired that would have preserved the existing territorial unit (i.e., Ukraine). Thus, even if a problem had existed in Crimea of a type justifying remedial secession, the situation was not ripe for secession in March 2014.

III. Crimea and the use of force

The prohibition against use or threat of force under international law is not absolute; the existence of qualifications is reflected in Article 51 of the UN Charter, which allows ‘self-de­ fence if an armed attack occurs against a Member of the United Nations’.60 The prohibition against acquisition of territory by threat or use of force, however, is not subject to qualification. For example, Article 5, paragraph 3, in the General Assembly’s 1974 Definition of Aggression specifically requires that a purported acquisition of territory resulting from aggression not be recognised as lawful.61 Similarly, the Security Council in Resolution 242 did not merely say that ‘acquisition of territory by war’ is to be rejected on its merits but ‘emphasiz[ed] [its] inadmissibility’.62

The privilege that international law accords to settled boundaries presents serious difficulty for Russia’s claimed justifications for use of force and annexation of Crimea.63 Justifications for an armed intervention, even if accepted, are not justifications for the forcible acquisition of territory. The arguments that Russia has articulated as defenses for the use of force against Ukraine, therefore, do not, as such, justify the annexation of Crimea. The use of force, however, forms the backdrop against which annexation took place; the arguments for use of force are arguments that Russia made—evidently in earnest—and so each of them is now considered in turn. 

The Black Sea fleet agreements

The president of the Russian Federation, addressing the Duma, indicated that the Russian armed forces in Crimea ‘were there already in line with an international agreement’.64 The ‘international agreement’ to which the president referred was comprised of a series of bilateral treaties between the Russian Federation and Ukraine. The treaties addressed the former Soviet naval fleet in the Black Sea and the arrangements for basing it in Ukrainian ports (as the Black Sea fleet of the Russian Federation). The framework for the presence and operations of the fleet had been initially set out in three treaties adopted in 1997.65 A subsequent treaty, enacted in Kharkiv, Ukraine, in 2010, renewed and continued the framework for a further period.66

In the framework as adopted in 1997 and renewed in 2010, Ukraine, as the receiving State, consented to a Russian presence in Crimea in specific, and limited, terms. Title and jurisdiction over Crimea were not affected. Ukrainian legislation in large part applied to Russian forces. For example, the movement of Russian vessels through Ukrainian ports was subject to Ukrainian legislation, as was the movement of troops and their materiel.67 The receiving State’s law remained applicable to the sending State’s forces.68 Ukraine did not cede territory to Russia under the basing agreements; it leased land and infrastructure to Russia at Sevastopol and Feodosia.69 The properties designated in the lease arrangement were identified as ‘land and infrastructure’, not territory.70 Under such terms, the sending State, as would be expected, is in the position of a leaseholder or similar beneficiary of limited specified rights; it is not the territorial sovereign. Broadly, the terms resembled those found in status-of-forces agreements, though in some respects more onerous on the sending State.71 In addition, the framework was subject to the existing obligations of the Russian Federation in the matter of conventional arms control.72

The framework as adopted in 1997 was to have remained in force for twenty years. After that, it would have extended automatically for additional five-year periods subject to a unilateral right of termination by Ukraine.73 The incorporation of a fixed term in such a basing arrangement is consistent with its object and purpose: it is not a permanent conferral of territorial rights on the sending State.

The agreement that renewed and continued the arrangement was adopted on 21 April 2010.74 The Agreement on the Presence of the Russian Federation Black Sea Fleet on the Territory of Ukraine (Kharkiv Agreement) extended the 1997 agreements ‘for 25 years from 28 May 2017 with successive automatic five-year periods, unless either Party notifies the other Party in writing not less than a year in advance of the completion of the term’.75 The Kharkiv Agreement stipulated a ‘rental fee’ to be paid by Russia to Ukraine.76

The Black Sea fleet arrangement may further be considered in comparison to other concessions involving armed forces. Under the Guantanamo Bay lease, ‘Cuba retains ‘ultimate sovereignty’ over the territory while the United States exercises ‘complete jurisdiction and control’.77 Under the Sovereign Base Area arrangements in Cyprus, the United Kingdom maintains permanent sovereignty pursuant to the constitutional settlement.78 As far-reaching as such arrangements may be, they entail no general right of intervention, which, in any event, would be hard to reconcile with the continued independence of a contracting State. A fortiori, the Black Sea fleet arrangement did not furnish Russia a legal basis for intervention in Ukraine.

Whatever ‘uncertainty’ some basing treaties might entail over ‘their exact downstream distributional consequences’,79 under the Black Sea fleet arrangement ‘legal sovereignty over the Crimea ... unambiguously came to reside with Ukraine’.80 The treaties reaffirmed nonintervention and took for granted Russia’s recognition of Ukraine’s borders at the time of independence.81 In this light, whether or not Russian forces in Crimea were in excess of numerical limits stipulated in the treaties is not material to the existence of the more serious breach.82 To have exceeded a treaty limit would have constituted a further breach of the treaty, but to have used armed forces, whatever their numbers, to disrupt the territorial integrity of the host State constituted a breach under general international law, as well as under the applicable conventional rules that had affirmed the existing borders.

Shortly after the Russian Federation began to deploy forces throughout the territory of Crimea, Ukraine circulated a nonpaper indicating that the deployments entailed a breach of Russia’s international obligations.83 The nonpaper noted, inter alia, that the deployments were in breach of the Treaty on Friendship, Cooperation and Partnership of 31 May 1997, and the Black Sea fleet basing arrangement.84 Reference was made in particular to Article 6 of the Agreement between the Russian Federation and Ukraine on the Status and Conditions of the Russian Federation Black Sea Fleet’s Stay on Ukrainian Territory, stipulating respect for the sovereignty of Ukraine.85

On 2 April 2014, following the annexation of Crimea, the Russian Federation unilaterally declared the four treaties terminated.86

Protection of nationals and/or co-ethnics abroad

The Russian Federation indicated that persons of Russian ethnicity in Crimea were ‘in distress’ and that ‘[t]hose who opposed the coup in Maidan were immediately threatened with repression’.87 Russia referred to these developments as grounds for intervention.88 

Writers have addressed the use of force for the protection of nationals abroad, including Russia’s intervention in Ukraine.89 A right of protective intervention is controversial as such. For example, the intervention in Grenada, which the United States referred to as a protective measure, was rejected by the General Assembly as unlawful.90 The United States’ interventions consisting of targeted and episodic strikes in Yemen, Pakistan, and elsewhere have drawn criticism as well.91 Nevertheless, in 2014, President Barack Obama reserved a unilateral discretion to use force ‘when our people are threatened.’92 Such a discretion would seem mainly to concern missions to protect sojourners holding U.S. nationality. Such missions presumably would be brief, and the persons protected would be limited to those who already held U.S. nationality at the time that the putative threat arose. This possible use of force is not the same as protecting settled communities upon whom the State’s nationality was conferred at the time of intervention or who, lacking that nationality, are connected to the State only by historical affinity or past territorial dispositions. Brief incursions or targeted strikes also differ materially from the introduction of long-term military and administrative control to the territory that the protected persons inhabit. Russia’s intervention was not mainly pleaded as an aid for holders of Russian nationality (even very new Russian nationality).93 Russia relied instead largely on historical considerations. To extend the protective principle on such a legally indeterminate basis would have far-reaching effects, a point considered below in section IV.

Regional stability

The Russian Federation indicated that the maintenance of regional stability was a factor in its intervention in Ukraine.94 International organisations, such as the Security Council, have considered on occasion that events in one place jeopardise the stability of the region to which the place belongs.95 The view was not widely held among States that regional stability was at stake in connection with events in Crimea prior to intervention, and no international organisation has determined it to have been so.

Invitation

By a statement of 3 March 2014, Viktor F. Yanukovych, indicating that he was acting as president of Ukraine, appealed to Russia ‘to use the armed forces of the Russian Federation to restore law and order, peace and stability and to protect the people of Ukraine.’96 The troubles in Ukraine, he alleged, were the result of the ‘influence of Western countries.’97 On 2 April 2014, Yanukovych retracted his 3 March statement.98

A State may consent to foreign assistance in a time of civil disturbance or rebellion in its territory.99 The indication of consent, however, must be clear, and it is unlikely to be open­ended.100 Ascertaining whether the State has consented may present difficulties when the State has entered a period of convulsion that throws the basic operations of government into doubt. For example, Grenada in 1983 had entered such a period following the detention and murder of the prime minister and members of the cabinet, and its governor-general had requested foreign intervention.101 In Grenada, there was no doubt that the person who invited foreign intervention really held the office of governor-general at the time.102 States that referred to the governor-general’s invitation were sharply criticised nevertheless,103 suggesting that invitation, as such, may not suffice as a legal basis for intervention.

The validity of Yanukovych’s invitation relies, inter alia, on the assertion that Ukraine was in constitutional disarray and that the only government with which to deal was the one supposedly embodied in Yanukovych. Ukraine in 2014, however, was not Grenada in 1983. Outside Russia, it was not generally accepted that Yanukovych remained head of State, and the central government of Ukraine largely continued to function.104 Relevant here is that States did not maintain any prolonged suspension of governmental contacts with the central authorities. Most continued to deal with Ukraine through the interim government and accepted that it had a sound basis to govern. The Parliamentary Assembly of the Council of Europe, for example, noted the interim government’s ‘legitimacy ... and legality.’105 By the standards that have been applied when questions of governmental authority arise in time of unrest, the disturbances in Ukraine, serious as they were, did not justify bypassing the organs of government that continued to function in Kyiv and most of the country.106

A subsidiary point here is that the events that brought an end to Yanukovych’s presidency and led to the instatement of an interim government did not create a basis for foreign intervention. Those events, notwithstanding questions that they may have raised under Ukrainian constitutional law, had nothing to do with a foreign (that is, Western) intervention.107 Exploratory discussions about possible foreign mediation (such as were held before Yanukovych left office)108 and even mediation actually carried out do not constitute intervention in a legally relevant sense. When foreign intervention has been alleged as a justification for counter-intervention, the standard for judging the allegation has been onerous.109 Such a standard was certainly not met in Ukraine.

Use of force in aid of self determination

Section II above considered the difficulties in applying the law of self-determination to Crimea. Even where a territory is entitled to exercise a right of self-determination by establishing itself as a separate State, the use of force by another State in aid of self-determination gives rise to legal problems.

The General Assembly suggested in the Friendly Relations Declaration (1970) that, where a colonial country or people is forcibly denied the exercise of the right to external self-determination, some qualification to the general rule of noninterference may apply.110 In particular, where a State has taken ‘forcible action’ to prevent the exercise of self-determination, the people may have rights against the State that has committed the breach.111 The rights of the people would appear to include (1) a right to undertake ‘actions against, and resistance to,’ the State that has breached the principle; and (2) a right to receive ‘support’ from other States.112 The Friendly Relations Declaration, however, affirms the pacific principle: ‘States shall settle their international disputes by peaceful means’ and ‘shall refrain in their international relations from the threat or use of force against the territorial integrity ... of any State’.113 These rules take precedence, at least in drafting order, over self-determination.

Whether or not the drafting order entails a legal hierarchy, it would significantly reorder the international system if force were permitted in a self-determination dispute, especially if the permissive rule included a right on the part of another State to intervene by force simply on its own appreciation that the incumbent State had not addressed the dispute in a satisfactory fashion. Writers and jurists have doubted whether the right to self-determination entails a right to use force—even by the people who are pursuing self-determination.114 When the matter of a right of the people to use force arose in the General Assembly, it exposed sharp divisions between the Western States and recently decolonised States.115 A putative right by other States to use force in aid of self-determination merits all the more skepticism.

A plausible minimum requirement for the use of force would be that (1) a bona fide self-determination movement exists representing a people; (2) the people is denied the right of self-determination by the existing national legal order; (3) following protracted efforts, no remedy has been achieved within the national legal order; (4) the use of force by the incumbent State has escalated to the point where the subject people faces an existential crisis; and (5) the need for armed assistance and the characteristics of the situation overall are ascertained by at least one multilateral organ.116 The circumstances that existed in 1999 upon the commencement of intervention in Kosovo by the North Atlantic Treaty Organisation (NATO) would have met the requirements indicated in these terms. Even there, however, the rule, such as it had evolved, did not entail the separation of the territory from the incumbent State by action of the armed interveners, and it was not for the purpose of separating the territory that they carried out their intervention. No intervening State justified the action in Kosovo as a defense of self-determination. Kosovo remained part of Serbia for nearly a decade more, subject to an international monitoring and administrative process. Kosovo’s later emergence under a declaration of independence involved local processes of constitutional change. The separation between those processes and armed intervention was both temporal and material.117 

The use of force in aid of self-determination also would seem to entail a basic test of proportionality, notwithstanding open questions as to how international humanitarian law is to apply in struggles for self-determination.118 The UN era has seen humanitarian crises on the largest scale (as in Bangladesh where vast numbers of people were killed, and in Kosovo where many were killed and vast numbers forcibly displaced); it has also seen a range of lesser violations of human rights (such as the many that litigants have resolved by taking their cases to the regional human rights courts). If and to the extent that an international right of self-determination existed in Crimea, Ukraine did not resist it by force. Nothing about the situation invited an armed takeover of the territory by another State. A further difficulty is the effect of the declared and covert Russian military presence across Crimea on the referendum. The referendum was organised and carried out in a situation of armed emergency.119 At the heart of the right to self-determination is the freedom of the people in their territory to decide the fate of the territory. It is difficult to say whether the people have in truth reached a decision freely when a State has exercised such force and threat as to overwhelm the situation. Whether the exercise of force is by the incumbent State or an intervening State, a serious question arises whether an act of self-determination has taken place. That the General Assembly has involved itself in several self-determination referenda illustrates the concern that the situation be right for such an act.120 In any event, the international practice in respect of monitoring such procedures is now highly developed;121 if anything were to have been gained from a referendum in Crimea, there is no obvious legal reason to have conducted it in haste, in a period of public crisis, and in the absence of third-party observation. These circumstances expose a further problem with the use of force in Crimea: it obscured the basic evidence surrounding the putative self-determination act and thus made the validation of that act all but impossible.122

Finally, in any case, for use of force to be valid under a principle of aid to self-determination, international law would entail a basic measure of good faith.123 Good faith surely applies when changing the borders of a State. The good faith of the intervening State is not obvious where intervention led immediately to the incorporation of the territory in question into the intervening State—and all the more so when the intervening State identified the territory as having strategic importance.124 The timing of events is relevant in this regard. A change in the constitutional structure of the Russian Federation and putative creation and extinction of an independent State took place in under a fortnight, starting with a declaration of independence on 11 March, followed by a referendum on 16 March, and concluding with a formal annexation act on 21 March. The United Nations era has seen short-lived States,125 but none as short-lived as the supposedly independent Crimea and none summoned into being following an armed invasion and extinguished by annexation to the country that sent the intervening force. When Russia asserted that it employed armed force in aid of self-determination, the circumstances raise doubts whether the assertion was in good faith.

Further doubts arise from the treatment of the Crimean Tatars after annexation.126 According to the UN assistant secretary-general for human rights, an ‘overall climate of uncertainty, including human rights and protection concerns,’ had led people—‘predominantly Tatars and ethnic Ukrainians’—to leave the area.127 Some 3,000 Crimean Tatars were reported (as of mid-April 2014) to have left (mostly for western Ukraine and Turkey).128 In May 2014, the Human Rights Monitoring Mission in Ukraine (HRMMU) noted ‘increasing reports of ongoing harassment towards Crimean Tatars’ and ‘reported cases of Crimean Tatars facing obstruction to their freedom of movement.’129 An attack on the Crimean Tatar parliament building also took place.130 Reports emerged that Tatars holding posts in law enforcement and other areas of public administration were being put under pressure to resign.131 The OHCHR reported that as of 29 April 2014, there were over 7,000 internally displaced persons, the majority of them Tatars.132 By 17 August 2014, the number had risen to 16,000.133

Russian policies after annexation seemed to place persons not wishing to acquire Russian nationality at risk of becoming stateless.134 The HRMMU received reports that persons who did not elect Russian citizenship ‘are facing harassment and intimidation’.135 The conduct of the Russian authorities raised questions in respect of language rights as well—Ukrainian language instruction, for example, having ceased in the schools.136 An armed action under color of self-determination is open to further scrutiny if its effect on the rights of the various groups in the territory is so broadly prejudicial.

Invalidity of claims to territory based on force

Modern international law is clear that, even where a valid case can be made that use of force was itself lawful, use of force is not a basis for title; it is not even the basis for a claim to title.137 This rule presents a further difficulty with Russia’s position: even if Russia’s resort to force against Ukraine were lawful, force could not lawfully have changed Ukraine’s boundaries.138

IV. The international response to annexation

The referendum of 16 March 2014, in Crimea, attracted widespread reaction. The act of annexation of 21 March led to further response, including a resolution of the General Assembly and suspension of the voting rights of the delegates of the Russian Federation in the Council of Europe.139 A minority of States did not formally associate themselves with the view that the referendum and annexation were invalid and are to be denied legal effect; their positions, as well as the position more widely taken, are considered below.

State practice

Non-recognition. Many States indicated that they would not recognise the Crimean independence referendum or subsequent annexation. The United States made its views known in multiple forums.140 France, the United Kingdom, and Germany did so as well, including as part of the European Council that acted as a whole in rejecting the referendum and annexation.141 Japan invoked the municipal illegality of the referendum and the premature character of Russia’s recognition of Crimea’s putative independence and suggested that changes to the territorial status quo brought about by force are inadmissible.142 Still other States with outstanding territorial disputes or secessionist movements were particularly concerned to reject the putative act of independence.143

As a legal policy widely adopted by States, non-recognition of the separation of Crimea from Ukraine accords with the position adopted earlier in respect of attempted separations of territory from Russia. In particular, when the Russian Federation undertook armed actions to suppress the attempted secession of Chechnya, States were clear that Chechnya is part of Russia.144

Legal policies other than non-recognition. Several States, though not expressly recognizing the separation and annexation of Crimea, refrained from stating that they did not recognise the situation as such. China, for example, neither rejected nor approved the Crimean referendum or annexation. China called for ‘restraint’ and suggested that the ‘Crimean issue ... be resolved politically under a framework of law and order’.145 China abstained on 27 March 2014, when the General Assembly adopted Resolution 68/262. China drew attention to the processes for settlement and ‘call[ed] on the international community to make constructive efforts, including through good offices, to ease the situation in Ukraine ... [and] the early establishment and implementation of an international coordination mechanism.’146 The position that China has taken in respect of Ukraine is not entirely consistent with China’s existing practice. For example, in relation to its maritime and territorial disputes in East Asia, China has maintained that bilateral negotiation is the only appropriate mechanism; presented with a notification instituting UN Convention on the Law of the Sea (UNCLOS) Annex VII arbitration, China rejected that mechanism in very plain terms.147 For its own disputes, China thus has not favored multilateral approaches. China’s view on Crimea also suggests a shift on the substantive issues. In 2009, China had categorically rejected the separation of Kosovo from Serbia.148 Yet China has indicated that it ‘respect[s] the choice of cooperation’ made by Chinese companies working in Crimea under the Russian administration, a more permissive approach than might be expected if China were to place its full weight against the annexation.149

Some States that abstained from Resolution 68/262 nevertheless made clear that they did not support the separation and annexation of Crimea. For example, Saint Vincent and the Grenadines criticised the ‘would-be imperial Powers’ for ‘manipulat[ing] or selectively accept[ing]’ referenda; it associated itself with the statement of the Caribbean Community (CARICOM) calling for preservation of Ukraine’s territorial integrity.150 Uruguay said that acts in breach of Ukraine’s constitution ‘cannot alter the internationally recognized borders’.151 Ecuador said that ‘a local referendum is not sufficient to justify a change in the territorial integrity of a State’.152 Botswana took a similar position, indicating that it ‘does not support the dismemberment of sovereign nations, either through unilateral declarations of independence or through coercion by external forces’.153 Other States evidently shared that position.154

States that voted against non-recognition were by no means supportive of the annexation itself. For example, Bolivia refrained from ‘tak[ing] a position on the referendum that took place in Crimea [and] on the territorial situation of that region’.155

General Assembly Resolution 68/262

On 27 March 2014, the General Assembly adopted Resolution 68/262, entitled ‘Territorial Integrity of Ukraine’.156 Resolution 68/262 affirmed the commitment of the General Assembly ‘to the sovereignty, political independence, unity and territorial integrity of Ukraine within its internationally recognized borders’.157 The resolution also called upon ‘all States to desist and refrain from actions aimed at the partial or total disruption of the national unity and territorial integrity of Ukraine, including any attempts to modify Ukraine’s borders through the threat or use of force or other unlawful means’.158 The phrase ‘or other unlawful means’ is not found in the many other adopted UN texts concerning armed aggression; Resolution 68/262 seems to be the first General Assembly resolution to have used this catchall provision. It suggests not only that the resolution is concerned with acts falling under a minimalist understanding of ‘threat or use of force’ but also that the General Assembly’s purpose is to address any unlawful means that might be used to disrupt Ukraine’s national unity and territorial integrity.

The operative paragraph of Resolution 68/262, paragraph 6, has a two-part formulation indicating a broad requirement of non-recognition. The first part is the direction ‘not to recognize any alteration of the status of the Autonomous Republic of Crimea and the city of Sevastopol on the basis of the above-mentioned referendum’. Thus, the first part is concerned with non-recognition as such: it calls upon every State to refrain from conduct that intentionally communicates a State’s acceptance of the situation.159

The further direction—the second part of paragraph 6—concerns a wider category of conduct. The second part requires States ‘to refrain from any action or dealing that might be interpreted as recognizing any such altered status’.160 That is to say, States are called upon not only to refrain from conduct intended to recognise the situation; they also are called upon to refrain from any conduct ‘that might be interpreted’ as recognizing the situation. The extensiveness of the category of conduct denoted by the words ‘action or dealing’ is dear in view of the descriptive phrase ‘that might be interpreted’ as recognizing any such altered status. A similar drafting approach was taken following Iraq’s putative annexation of Kuwait.161

Resolution 68/262 was adopted with 100 votes in favor to 11 against with 58 abstentions.162 Of States casting votes, a large majority thus voted in favor of the resolution. It is true that 93 States, which is a sizeable number of States—somewhat fewer than half the 193 members—did not cast votes or did not cast votes in favor. As noted above, some States that abstained nevertheless affirmed the centrality of the protection of territorial integrity in international law; others seemed to have had concerns as to procedure or competence, rather than any doubt that the annexation was unlawful. The few States that cast negative votes would seem unlikely to constitute a serious bloc in opposition to non-recognition. Russia has amended its municipal law to effectuate the annexation, but it is the validity of annexation as an international act that non-recognition denies; one national legal system acting alone, even when imposing facts on the ground, will not cure the invalidity.163 As to States taking an ambiguous position—among which China arguably may be numbered—their practice over time will be more material in establishing (or frustrating) the effectiveness of Resolution 68/262.

This resolution, however, is a collective application of the rule of non-recognition. That rule is embodied, inter alia, in Article 41 of the Articles on State Responsibility.164 General Assembly practice in respect of non-recognition does not exist in isolation of general international law.165 Moreover, States (including abstaining States) are not the only international actors likely to be called upon to implement non-recognition. The resolution is addressed to ‘all States, international organizations and specialized agencies’;166 though the rules of State responsibility are specific to States,167 the rule of non-recognition inevitably will be closely regarded by other international actors, including dispute settlement organs before which matters concerning Crimea arise.168

Consequences of non-recognition of the annexation of Crimea

Nonrecognition by the international community as a whole has been rightly described as ‘an essential legal weapon in the fight against grave breaches of the basic rules of international law.’169 The precise consequences of non-recognition, including its effectiveness in reversing the breaches, depend on the degree of solidarity that the community maintains over time. At an early stage of the non-recognition of the annexation of Crimea, some brief observations may be made.

Nonrecognition in practice has entailed a range of particular measures. The adopted response to South Africa’s unlawful presence in Namibia involved diplomatic isolation: States were to refrain from dealings that expressed or implied an acceptance of South Africa’s presence. The measures also included withholding financial support to enterprises in the territory and taking steps to discourage investment there.170 Similar measures would seem applicable in connection with the non-recognition of Crimea.

Nonrecognition does not institute a regime of total isolation; considerations of human rights temper the effects.171 Yet the consequences of non-recognition are not limited to the high politics of international relations; non-recognition may affect routine transactions—and in significant ways. Thus, for example, transactions attempting to transfer land and other assets in Crimea may be challenged; the experience of Cyprus suggests the objections that such transactions may attract and the extent to which the objections may affect seemingly routine aspects of life in the territory.172 Though conscious of the desirability of reducing statelessness, States may find it necessary to refuse to give legal effect to the purported conferral of Russian nationality on the inhabitants of Crimea, at least to the extent that such ‘passportisation’ is a strategy in furtherance of the annexation.173 An overarching effect of non-recognition is that the claim that a succession of States has taken place in respect of the territory is heavily impugned, which, in turn, affects claims to associated rights such as maritime jurisdiction and holdings of State property.174 A forcible change of boundaries, understood as such, does not furnish a basis for succession of States under the modern law, and so the annexing State cannot expect to gain ready acceptance that it is now the beneficiary of the rights connected with the territory annexed. These considerations, too, are applicable to Crimea.
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