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Legal Loopholes and Judicial Debates: Essays on Russia’s 2014 Annexation of Crimea and Its Consequences for International Law1

Gergana Dimova

These three articles on the 2014 Russian capture of Crimea and its aftermath are the first instalment of a series of special sections in JSPPS which aim to provide critical and in-depth coverage on this momentous event in contemporary European history.2 The annexation’s repercussions are ongoing, and were especially palpable on 25 November 2018, when Russian war ships fired on three Ukrainian ships near the Kerch Strait between the Azov Sea and Black Sea. Our special sections, here and later, investigate the legality and impact of the annexation from judicial, political, international, and domestic angles. They bring together scholars with expert knowledge to weigh in on some of the thorniest issues when it comes to assessing the annexation and its various after-effects on international law and East European politics. They seek to complement and advance above all the existing scholarly legal literature on the issue.3

The paper by Agata Kleczkowska, “The Obligation of Non-Recognition: The Case of the Annexation of Crimea” comprehensively assesses to what degree Russia breached international law by incorporating Crimea. It examines the issue through the lens of the doctrine of the obligation of non-recognition. Kleczkowska asserts that this obligation merits special scholarly attention as it has been commonly invoked in response to violations of international law. Despite its increasing usage, however, this obligation has no formal definition. To address this definitional deficiency, the article furnishes detailed historical and legal background for the doctrine and then discusses the statements issued by a number of international actors with regard to the doctrine’s application to the Crimean annexation.

In particular, Kleczkowska asks: To what extent did international actors feel obliged to not recognize the Russian annexation of Crimea? According to the author, the United Nations compared highly unfavorably to the United States when it came to formulating and declaring their respective obligations with regard to this doctrine in a resolute and precise manner. The UN Security Council failed to take a stand as Russia, being its permanent member, predictably vetoed the proposed resolution. 

The UN General Assembly was more decisive in its adoption of a resolution titled “Territorial Integrity of Ukraine,” which declared the referendum held in the Autonomous Republic of Crimea and the city of Sevastopol on 16 March 2014 to be invalid. The UN General Assembly also passed two resolutions in regard to human rights in Crimea. Nevertheless, Kleczkowska maintains that the UN’s general position was ultimately weak because it failed to mention Russia by name. The UN’s responses were less forceful than its reaction to Iraq’s invasion of Kuwait in 1990, for example. Against the backdrop of the UN’s overall ambiguous stance, the resolutions by the EU and OSCE indicate that the obligation of non-recognition was better formulated and enforced by regional organizations.

Dasha Dubinsky’s and Peter Rutland’s article “Russia’s Legal Position on the Annexation of Crimea: A Critique” examines systematically both Russia’s rationalization for forcefully incorporating Crimea and the Western take on it. While the article finds Russia’s arguments wanting in legal foundation and factual basis, it recognizes that Russia made a certain effort to justify the Crimean annexation as allegedly in line with international law. Against this background, Dubinsky and Rutland suggest that it would be premature to dismiss Russia outright as a rogue state. The Kremlin, in their opinion, actually had a high stake in making the annexation appear legal. That is because Russia, being a major world power, benefited and still benefits from a whole number of pre- and post-annexation international treaties and institutions.

What, then, were Russia’s arguments in justification of the annexation and how do they line up against the basic principles and concrete norms of international law? First, Dubinsky and Rutland consider Russia’s contention that the Crimean people had a right to self-determination that was supposedly exercised through a “referendum” on Crimea’s status on 16 March 2014.4 While pointing out the inherent ambiguity of the legal definition of a “people,” the article initially approaches this proposition as a plausible argument in view of the strong sense of regional identity on the peninsula and the specific historical fate of the Crimean Tatars. The authors also consider a second justification raised by Russia: that the Russians in Crimea had a legal right to secede from Ukraine, because they felt that Ukraine’s territorial integrity was invalidated due to the flight of former Ukrainian President Viktor Yanukovych and what many Crimeans perceived as an unconstitutional transfer of power to the new acting President Oleksandr Turchinov. The authors argue that—whatever the empirical foundations for this narrative—this apology has no legal merit since a governmental transition or even a revolution does not invalidate a state’s claim to the inviolability of a country’s borders and territorial integrity. 

The third argument made by Russia, and considered by Dubinsky and Rutland, is that the annexation was legal in so far as many ethnic Russians felt physically threatened and that, allegedly, they were no longer allowed to speak Russian in Crimea. The authors point out that there were 858,000 ethnic Russians compared to just 268,000 ethnic Ukrainians living on Crimea, at the time of the transfer. While Dubinsky and Rutland note that a UN report acknowledged that Russians in Crimean feared for their security, they also assert that most of these apprehensions were the result of purposeful fearmongering conducted by Russian government-controlled mass media. Their article suggests that it was mainly Russian state television, freely accessible and highly popular on the peninsula, that was responsible for such excessive agitation. 

Fourth, the article contends, Kremlin used the secession of Kosovo from Serbia as a proto-typical case to provide yet another justification for Crimea’s exit from Ukraine. Kosovo’s declaration of independence in April 2008 was invoked by Putin, because its legal framework casts general doubt as to whether international law prohibits one-sided declarations of independence. The Kremlin instrumentalized this ambiguity to argue that the Kosovo precedent allegedly allowed states like Russia to apply their own loose understanding of the principles of state sovereignty and of an ethnic minority’s right to self-determination. 

The last article of this section, Maria Shagina’s “Business as Usual: Sanctions Circumvention by Western Firms in Crimea,” inquires why, after four years of sanctions, Western companies’ activities in Crimea have not only not ceased, but have, in some cases, even increased. The author’s investigation addresses both the theoretical literature on sanctions and some practical implications for companies wishing to do business in Crimea and Russia. Using the case of Crimea, Shagina’s article provides new empirical evidence with regard to the existing debate on why sanctions are not always an effective foreign policy tool for changing the target’s behavior. 

Shagina uncovers specific legal loopholes that Western firms exploit. She attributes some of the conditions enabling sanctions-avoidance to the nature of the sanctions themselves. Specifically, Shagina shows that EU sanctions are less flexible and comprehensive than US sanctions because the EU had to obtain the unanimous consent of all (then) 28 member states. The process of reaching a unanimous decision was both time-consuming and procedurally fragile. 

In terms of implementation, EU sanctions are also lacking in that the principal decision is made at the European level but has to be practically enforced at the level of each individual member state. This discrepancy has opened up 28 political gaps whose width varies according to each state’s ability and willingness to put officially adopted EU sanctions into real effect. Another loophole that Western firms exploit for sanctions circumvention arises from the differences in the sanctions imposed by various nations, such as, for example, those by Japan, which opted for only immaterial measures against Russia.

Shagina’s article explores the central ways and conditions of sanctions-busting from the point of view of certain concrete firms involved. These conditions are categorized into three types: (1) sanctions avoidance, i.e. cases where no rules are broken, but the activities are considered immoral; (2) sanctions evasion, i.e. cases where there is a deliberate intention to refrain from compliance and the evasive practices are liable to administrative and criminal penalties; (3) sanctions “avoision”—a term coined by Arthur Seldon (1979) by combining the words “avoidance” and “evasion.”5 This hybrid category covers cases where there are unclear boundaries, where doing wrong is not of itself an indication of purposeful evasion, and where firms provide evidence that they tried to behave properly. 

The wealth of examples showcasing these categories constitutes the central contribution of Shagina’s article. One instance of sanction “avoision” is the use of “flags of convenience,” where ship owners register their vessels with a country which is not facing sanctions. This technique works in so far as current legislation posits that rules of the country of registration (and not of the country of ownership) apply. Another example of sanction “avoision” entails German and Dutch companies providing machines for the building of the Kerch Bridge with the justification that the machines were assembled in Russia and that these EU companies had tried, but failed, to ascertain that the machines would not be used on Crimea.

The three articles in this special section complement each other in their attempt to recast the Russian annexation of Crimea as a set of problematic issues, with far-reaching repercussions. The analyses should be of interest to a range of readers from diplomacy, academia, the policy-making community, and civil society. They may be useful to, among others, legal scholars and practitioners in search of new cases and arguments relevant to the issues of legal loopholes and judicial argumentation regarding the general status of annexed territories and its specific aspects such as, for instance, the conditions, hindrances, and penalties for conducting or not conducting business with them. 

 


1  	The author wishes to thank Andreas Umland and Julie Fedor for their input and editorial suggestions.  

2  	See also earlier, in this journal: Andrew Wilson, “The Crimean Tatar Question: A Prism for Changing and Rival Versions of Eurasianism,” Journal of Soviet and Post-Soviet Politics and Society 3, no. 2 (2017): 1–46.
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4  	See also: Roy Allison, “Russian ‘Deniable’ Intervention in Ukraine: How and Why Russia Broke the Rules,” International Affairs 90, no. 6 (2014): 1255–97; Olena Podolian, “The 2014 Referendum in Crimea,” East European Quarterly 1 (2015): 111–28; and Umland, “Whom Does Crimea Belong to?” 

5  	Arthur Seldon, “Prologue to Avoision: The Moral Blurring of a Legal Distinction Without an Economic Difference,” in Tax Avoision: The Economic, Legal and Moral Inter-relationship between Avoidance and Evasion, ed. Alfred Roman Ilersic (London: Institute of Economic Affairs, London, 1979), 51-70.


The Obligation of Non-Recognition: 
The Case of the Annexation of Crimea

Agata Kleczkowska

Abstract: The aim of this article is to discuss the obligation of non-recognition arising out of the illegal use of force by Russia against Ukraine and the subsequent annexation of Crimea. The thesis underlying the article is that these events amounted to a gross violation of international law, and consequently, States are under an obligation not to recognize Crimea as part of the Russian Federation. The article starts with a section which briefly defines the obligation of non-recognition, tracing its evolution and examining the content of the obligation. The second and main part discusses the case of Crimea, highlighting the most important facts, discussing the statements on this case issued by the UN GA and the UN SC, and examining the stance adopted by other international organizations and States on this issue.

 

Introduction

 

In November 2013, when the Ukrainian authorities announced that they had suspended the preparations for the conclusion of an Association Agreement with the European Union, it would have been hard to imagine that the crisis prompted by this decision would lead to one of the most flagrant violations of international law in recent decades: the annexation of the Crimean Peninsula by the Russian Federation. Even more unsettling is the fact that half a decade later, the international community has still not managed to address this situation effectively.

While the Russian use of force and annexation of Crimea has become a major topic of discussion in the international legal scholarship, the doctrine of law does not present a uniform position on the situation in Crimea, and nor have comprehensive studies on the consequences of this situation been carried out to date. There are some scholars, both outside and inside Russia, who reject the notion that by incorporating Crimea, Russia was in breach of international law.1 Moreover, so far there has been little detailed scholarly discussion on the legal consequences of the annexation, including the most important of these, that is, the obligation of non-recognition.2

The obligation of non-recognition3 of illegal situations is one of the gravest consequences of the violations of international law. Despite the fact that there is no legal definition of this obligation, given the statements on this subject issued by various States and international organizations and present in the doctrine of law, one may assume that it arises as a result of violations of international law by a State such as the illegal use of force (and its consequences, such as illegal territorial acquisitions); breach of the right to self-determination; racial discrimination;4 or breach of a peace treaty.5 Thus, the illegal situation created by such violation of international law should prompt a reaction on the part of other States, one which first and foremost should refuse to recognize any such situation as being legal. 

The aim of this paper is to fill the existing gap in the legal scholarship and discuss the obligation of non-recognition towards the use of force and subsequent annexation of Crimea. The novelty of this research lies in the broad perspective adopted here: the paper discusses the statements issued by a range of different actors, including the relevant United Nations General Assembly (UN GA) resolution and United Nations Security Council (UN SC) draft resolution; categorizes the attitudes adopted by States; and highlights the exceptions to the obligation of non-recognition applied by certain actors. At the same time, a five-year perspective makes it possible to build a comprehensive picture of the situation when it comes to compliance (or non-compliance) with this obligation. The thesis underlying the article is that, contrary to some scholars’ claims, the use of force and subsequent annexation of Crimea amounted to a gross violation of international law, and consequently, States are under an obligation not to recognize the illegal situation arising out of it, that is, not to recognize Crimea as part of the Russian Federation.6 

In order to discuss the obligation of non-recognition arising out of the annexation of Crimea, some preliminary remarks on the scope and content of this obligation are necessary. With this aim, the article starts with a section which briefly defines the obligation of non-recognition, tracing its evolution and examining its content. The second and main part discusses the case of Crimea, highlighting the most important facts, discussing the statements on this case issued by the UN GA and the UN SC, and examining the stance adopted on this question by other international organizations and States.

 

1. Defining the Obligation of Non-Recognition

 

1.1. Evolution of the Obligation of Non-Recognition

 

Before analyzing the specific case of Crimea’s annexation, a few general comments on the obligation of non-recognition are in order.

The obligation of non-recognition of illegal territorial acquisitions arising out of the use of force evolved alongside the prohibition of the use of force. As long as States had an unlimited right to wage wars, they could also recognize the territorial acquisitions seized during a war. When the first constraints on the right to wage war began to appear in legal instruments, the obligation of non-recognition also began to crystallize. However, until the outbreak of World War II the obligation of non-recognition was not yet a customary norm, at least not of a general nature.7 This state of law began to progressively change with the introduction of the prohibition on the use of force in Art. 2 (4) of the UN Charter in 1945.8 Even though the Charter itself does not mention recognition or any obligation of non-recognition of illegal territorial acquisitions gained via a prohibited use of force, the obligation of non-recognition is nowadays considered a logical corollary to Art. 2 (4).9 Since 1945 States have confirmed the binding force of the obligation of non-recognition with regard to territorial acquisitions arising out of the illegal use of force in numerous legal acts and documents,10 including also UN SC and UN GA resolutions.11 In particular, in the aftermath of the Iraqi declaration on the “comprehensive and eternal merger” of Kuwait and its 1990 invasion,12 the UN SC adopted Resolution 662, which stated that the annexation of Kuwait by Iraq “has no legal validity, and is considered null and void” (par. 1), and also called upon “all States, international organizations and specialized agencies not to recognize that annexation, and to refrain from any action or dealing that might be interpreted as an indirect recognition of the annexation” (par. 2).13 Likewise, in resolution 661 the UN SC called upon all States “Not to recognize any regime set up by the occupying Power” (par. 9 (b)).14 All these developments confirm that the obligation of non-recognition of illegal territorial acquisitions gained by the use of force is currently a customary norm.

One of the most important observations with regard to the obligation of non-recognition was made by the International Court of Justice (ICJ) in its Advisory Opinion on the Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970)15 (hereinafter Namibia advisory opinion).

Given that by Resolution 276,16 the UN SC declared that “the continued presence of the South African authorities in Namibia is illegal,”17 the Court observed that “[a] binding determination made by an appropriate organ of the United Nations to the effect that a situation is illegal cannot remain without consequences.” One such consequence is the obligation “especially upon members of the United Nations, to bring that situation to an end.”18 In addition, Member States are obliged to “recognize the illegality and invalidity of South Africa’s continued presence in Namibia,” and are also obliged to “refrain from lending any support or any form of assistance to South Africa with reference to its occupation of Namibia.”19 

The ICJ came to the conclusion that the exact content of the obligation of non-recognition should be determined by the “appropriate political organs of the United Nations”—in this case, the UN SC, which had already determined the allowed and prohibited measures in its Resolution 283. The Court decided that in this situation it could confine itself to enumerating five types of dealings with the Government of South Africa which were inconsistent with UN SC Resolution 276 (1970) “because they may imply a recognition that South Africa’s presence in Namibia is legal.” Thus, first, member States were obliged “to abstain from entering into treaty relations with South Africa in all cases in which the Government of South Africa purports to act on behalf of or concerning Namibia.” Second, Member States were obliged not to apply the treaties concluded by South Africa “on behalf of or concerning Namibia.” However, this rule could not be applied to general, multilateral conventions “of a humanitarian character” since their non-performance “may adversely affect people of Namibia.” Third, States were obliged to “abstain from sending diplomatic or special missions to South Africa including in their jurisdiction the Territory of Namibia.” Fourth, States should abstain “from sending consular agents to Namibia, and […] withdraw any such agents already there.” Fifth, States should have also made “it clear to the South African authorities that the maintenance of diplomatic or consular relations with South Africa does not imply any recognition of its authority with regard to Namibia.”20

However, apart from determining the content of the obligation of non-recognition, the Court also established an exception to it, the so-called “Namibia exception.”21 The Court determined that: 

[i]n general, the non-recognition of South Africa’s administration of the Territory should not result in depriving the people of Namibia of any advantages derived from international co-operation. In particular, while official acts performed by the Government of South Africa on behalf of or concerning Namibia after the termination of the Mandate are illegal and invalid, this invalidity cannot be extended to those acts, such as, for instance, the registration of births, deaths and marriages, the effects of which can be ignored only to the detriment of the inhabitants of the Territory.22

The obligation to protect the civilian population regardless of the obligation of non-recognition is reflected also in the European Court of Human Rights (ECHR) case law. In the case Loizidou v. Turkey the Court, agreeing with the arguments put forward by different bodies which called for non-recognition of the Turkish Republic of Northern Cyprus (TRNC), observed at the same time that “international law recognises the legitimacy of certain legal arrangements and transactions in such a situation, for instance as regards the registration of births, deaths and marriages,”23 referring to the Namibia advisory opinion. In the case of Cyprus v. Turkey the ECHR observed that the advisory opinion in the Namibia case showed that even de facto authorities are obliged to ensure the protection, including the protection provided by the judicial system, to all residents. As a result, the Court “cannot simply disregard the judicial organs set up by the ‘TRNC’ in so far as the relationships at issue in the present case are concerned.”24 

 

1.2. Content of the Obligation of Non-Recognition

 

Given the above, the obligation of non-recognition consists of two parts. First and foremost, the obligation of non-recognition prohibits States from directly recognizing illegal territorial acquisitions as legal and obliges States to bring any such situation to an end. The second part of the obligation of non-recognition requires States to refrain from implied recognition of illegal situations.25 

The obligations stemming from the prohibition of implied recognition are as follows: first, there is an obligation to refrain from providing support or any form of assistance in maintaining the illegal situation.26 Such assistance could take the form of, for instance, “providing financial or technical aid in relation to the seized territory,” as well as many other forms;27 a case-by-case analysis is always required.

Second, the consequences of the obligation of non-recognition also influence the treaty relations between the wrongdoing State and the rest of the international community.28 Thus States should refrain from applying the treaties concluded with the wrongdoing State to the illegally acquired territory, and from concluding any new treaties with the wrongdoing State which would also be applicable to the illegally acquired territory. In particular, the prohibition against concluding new treaties with the wrongdoing State concerns any situation whereby a treaty could be deemed to recognize territorial acquisitions gained by the illegal use of force.29 

Third, and what seems most vague, is the question of whether the obligation of non-recognition also covers diplomatic and consular relations with the wrongdoing State. In the most general sense, one could conclude that this component of the obligation of non-recognition requires States to not send their diplomatic and consular missions to the illegally-acquired territory as a part of their diplomatic and consular relations with the wrongdoing State. However, it is easy to imagine that before the wrongdoing State illegally acquired territory that previously belonged to a different State, third States could have had their consular missions in that region, e.g. due to the fact that the region was inhabited by nationals of third States. In this context, Vera Gowlland-Debbas offers a reasonable solution, pointing out that the maintenance of consular offices should be distinguished from establishment of new consular relations, since the former does not imply recognition.30 Even though such a flexible approach may be understood as at variance with some UN SC resolutions,31 maintenance of such consular relations could be deemed part of the “Namibia exception” in the event that the circumstances of a given case require adopting such an approach. 

These three obligations constitute the core components of the obligation of non-recognition. However, as the ICJ observed in the Namibia advisory opinion, the exact content of the obligation of non-recognition should be determined by “the appropriate organs.” Analysis of the UN SC resolutions shows that this “organ” may establish the following additional obligations:

• the prohibition of import and export of commodities and products from or to the illegally acquired territories; 

• the prohibition of the promotion of such import and export; 
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